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§ 300.430 

shall include a discussion of the signifi­
cant changes and the reasons for such 
changes, in accordance with the public 
participation requirements described 
in paragraph (f)(3)(i) of this section. 

(4) Final remedy selection. (i) In the 
second and final step in the remedy se­
lection process, the lead agency shall 
reassess its initial determination that 
the preferred alternative provides the 
best balance of trade-offs, now fac­
toring in any new information or 
points of view expressed by the state 
(or support agency) and community 
during the public comment period. The 
lead agency shall consider state (or 
support agency) and community com­
ments regarding the lead agency’s eval­
uation of alternatives with respect to 
the other criteria. These comments 
may prompt the lead agency to modify 
aspects of the preferred alternative or 
decide that another alternative pro­
vides a more appropriate balance. The 
lead agency, as specified in § 300.515(e), 
shall make the final remedy selection 
decision and document that decision in 
the ROD. 

(ii) If a remedial action is selected 
that results in hazardous substances, 
pollutants, or contaminants remaining 
at the site above levels that allow for 
unlimited use and unrestricted expo­
sure, the lead agency shall review such 
action no less often than every five 
years after initiation of the selected 
remedial action. 

(iii) The process for selection of a re-
medial action at a federal facility on 
the NPL, pursuant to CERCLA section 
120, shall entail: 

(A) Joint selection of remedial action 
by the head of the relevant depart­
ment, agency, or instrumentality and 
EPA; or 

(B) If mutual agreement on the rem-
edy is not reached, selection of the 
remedy is made by EPA. 

(5) Documenting the decision. (i) To 
support the selection of a remedial ac­
tion, all facts, analyses of facts, and 
site-specific policy determinations con­
sidered in the course of carrying out 
activities in this section shall be docu­
mented, as appropriate, in a record of 
decision, in a level of detail appro­
priate to the site situation, for inclu­
sion in the administrative record re­
quired under subpart I of this part. 
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Documentation shall explain how the 
evaluation criteria in paragraph 
(e)(9)(iii) of this section were used to 
select the remedy. 

(ii) The ROD shall describe the fol-
lowing statutory requirements as they 
relate to the scope and objectives of 
the action: 

(A) How the selected remedy is pro-
tective of human health and the envi­
ronment, explaining how the remedy 
eliminates, reduces, or controls expo­
sures to human and environmental re­
ceptors; 

(B) The federal and state require-
ments that are applicable or relevant 
and appropriate to the site that the 
remedy will attain; 

(C) The applicable or relevant and ap-
propriate requirements of other federal 
and state laws that the remedy will not 
meet, the waiver invoked, and the jus­
tification for invoking the waiver; 

(D) How the remedy is cost-effective, 
i.e., explaining how the remedy pro­
vides overall effectiveness proportional 
to its costs; 

(E) How the remedy utilizes perma-
nent solutions and alternative treat­
ment technologies or resource recovery 
technologies to the maximum extent 
practicable; and 

(F) Whether the preference for rem-
edies employing treatment which per­
manently and significantly reduces the 
toxicity, mobility, or volume of the 
hazardous substances, pollutants, or 
contaminants as a principal element is 
or is not satisfied by the selected rem­
edy. If this preference is not satisfied, 
the record of decision must explain 
why a remedial action involving such 
reductions in toxicity, mobility, or vol­
ume was not selected. 

(iii) The ROD also shall: 
(A) Indicate, as appropriate, the re-

mediation goals, discussed in para­
graph (e)(2)(i) of this section, that the 
remedy is expected to achieve. Per­
formance shall be measured at appro­
priate locations in the ground water, 
surface water, soils, air, and other af­
fected environmental media. Measure­
ment relating to the performance of 
the treatment processes and the engi­
neering controls may also be identi­
fied, as appropriate; 
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(B) Discuss significant changes and 
the response to comments described in 
paragraph (f)(3)(i)(F) of this section; 

(C) Describe whether hazardous sub-
stances, pollutants, or contaminants 
will remain at the site such that a re­
view of the remedial action under para­
graph (f)(4)(ii) of this section no less 
often than every five years shall be re­
quired; and 

(D) When appropriate, provide a com-
mitment for further analysis and selec­
tion of long-term response measures 
within an appropriate time-frame. 

(6) Community relations when the 
record of decision is signed. After the 
ROD is signed, the lead agency shall: 

(i) Publish a notice of the avail-
ability of the ROD in a major local 
newspaper of general circulation; and 

(ii) Make the record of decision avail-
able for public inspection and copying 
at or near the facility at issue prior to 
the commencement of any remedial ac­
tion. 

§ 300.435 Remedial design/remedial ac­
tion, operation and maintenance. 

(a) General. The remedial design/re-
medial action (RD/RA) stage includes 
the development of the actual design of 
the selected remedy and implementa­
tion of the remedy through construc­
tion. A period of operation and mainte­
nance may follow the RA activities. 

(b) RD/RA activities. (1) All RD/RA ac­
tivities shall be in conformance with 
the remedy selected and set forth in 
the ROD or other decision document 
for that site. Those portions of RD/RA 
sampling and analysis plans describing 
the QA/QC requirements for chemical 
and analytical testing and sampling 
procedures of samples taken for the 
purpose of determining whether clean­
up action levels specified in the ROD 
are achieved, generally will be con­
sistent with the requirements of 
§ 300.430(b)(8). 

(2) During the course of the RD/RA, 
the lead agency shall be responsible for 
ensuring that all federal and state re­
quirements that are identified in the 
ROD as applicable or relevant and ap­
propriate requirements for the action 
are met. If waivers from any ARARs 
are involved, the lead agency shall be 
responsible for ensuring that the condi­
tions of the waivers are met. 

§ 300.435 

(c) Community relations. (1) Prior to 
the initiation of RD, the lead agency 
shall review the CRP to determine 
whether it should be revised to describe 
further public involvement activities 
during RD/RA that are not already ad­
dressed or provided for in the CRP. 

(2) After the adoption of the ROD, if 
the remedial action or enforcement ac­
tion taken, or the settlement or con­
sent decree entered into, differs signifi­
cantly from the remedy selected in the 
ROD with respect to scope, perform­
ance, or cost, the lead agency shall 
consult with the support agency, as ap­
propriate, and shall either: 

(i) Publish an explanation of signifi-
cant differences when the differences in 
the remedial or enforcement action, 
settlement, or consent decree signifi­
cantly change but do not fundamen­
tally alter the remedy selected in the 
ROD with respect to scope, perform­
ance, or cost. To issue an explanation 
of significant differences, the lead 
agency shall: 

(A) Make the explanation of signifi-
cant differences and supporting infor­
mation available to the public in the 
administrative record established 
under § 300.815 and the information re­
pository; and 

(B) Publish a notice that briefly sum-
marizes the explanation of significant 
differences, including the reasons for 
such differences, in a major local news­
paper of general circulation; or 

(ii) Propose an amendment to the 
ROD if the differences in the remedial 
or enforcement action, settlement, or 
consent decree fundamentally alter the 
basic features of the selected remedy 
with respect to scope, performance, or 
cost. To amend the ROD, the lead agen­
cy, in conjunction with the support 
agency, as provided in § 300.515(e), shall: 

(A) Issue a notice of availability and 
brief description of the proposed 
amendment to the ROD in a major 
local newspaper of general circulation; 

(B) Make the proposed amendment to 
the ROD and information supporting 
the decision available for public com­
ment; 

(C) Provide a reasonable opportunity, 
not less than 30 calendar days, for sub­
mission of written or oral comments on 
the amendment to the ROD. Upon 
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